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II. General Comments on the NEPA Review Process

Our members engage in a wide variety of federally regulated activities that trigger NEPA reviews, 
including exploration and production of oil and gas resources on federal lands and the Outer Continental 
Shelf (“OCS”), construction of interstate natural gas pipelines and oil and natural gas pipelines that cross 
federal lands or international borders, and construction and operation of petroleum refineries and 
liquefied natural gas terminals, to name just a few.  Accordingly, our member companies are directly 
impacted by the NEPA review decisions and consultations made by, among other agencies, the Bureau 
of Land Management (“BLM”), the Bureau of Ocean Energy Management (“BOEM”), the Department 
of Energy, the Environmental Protection Agency, the Federal Energy Regulatory Commission, the 
Department of State, the U.S. Fish and Wildlife Service, the National Marine Fisheries Service, the U.S. 
Army Corps of Engineers, and the U.S. Forest Service.

Despite decades of development of CEQ guidance and related case law, the NEPA review process
overall remains unnecessarily complex, unreasonably time-consuming, and uncertain, which in turn acts 
as an impediment to investment in the nation’s energy resources and infrastructure. Recent examples 
where significant uncertainty has clouded actual or potential NEPA reviews (in terms of timing, scope of 
review, and whether any programmatic review was required, among many other issues) that affect the 
oil and gas industry include proposed oil and natural gas leasing on federal lands, drilling and 
construction of production facilities, construction and expansion of interstate natural gas pipelines,
construction of cross-border liquids pipelines, geological and geophysical surveying activities on the 
OCS, and the construction of liquefaction facilities to export liquefied natural gas.

A fundamental problem with CEQ’s current NEPA regulations is inconsistent implementation across 
agencies.  The reasons for this are numerous, but inadequate training of agency personnel and 
insufficient agency resources are persistent problems.  It is critical that these issues are addressed across 
the government in order for any NEPA regulatory improvements to be effective.

On August 15, 2017, the President signed Executive Order 13807, which seeks to improve federal 
infrastructure permitting decisions for infrastructure projects. This EO and related work by the
Administration are important to the oil and natural gas industry both as developers of infrastructure and 
users of infrastructure such as highways, roads, and bridges, the development of all of which has been 
hampered by the NEPA process in recent years. We are pleased to see CEQ’s efforts to increase the
efficiency and timeliness of the NEPA process, including through better alignment across agencies, and 
response to the recommendations below would decrease unnecessary regulatory burdens and protect, 
restore, and enhance the environment.

We hope that final action by the Administration will result in concrete changes to the regulatory process 
that will provide more consistency for regulated communities.  The commenters note that “guidance” 
documents may not carry, and often have not carried, enough weight to compel agencies to carry out the 
guidance in practice.  We therefore supports CEQ’s use of formal notice and comment rulemaking to 
add significant clarity on key questions plaguing NEPA reviews instead of promulgating non-binding 
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7. Should definitions of any key NEPA terms in CEQ’s NEPA regulations, such as 
those listed below be revised, and if so, how?

a. Major Federal Action;

“Major Federal action,” as currently defined in 40 C.F.R. § 1508.18, should be narrowed.  CEQ should 
consider the following revisions:

Expressly excluding from the definition certain defined categories of small projects for which 
NEPA review may sometimes be contemplated (for example, the re-entry of existing oil and gas 
wells for routine maintenance or workovers).
Establishing monetary thresholds (e.g., project spend under $1 million)2 or workable materiality 
tests.
Including only disturbances of greater than ten acres if the development is located within, 
adjacent to, or previously covered by an existing RMP, or EA less than five years old.
Expressly rejecting the “unitary test” and revising 40 C.F.R. § 1508.18 to require separate 
agency analysis for the term “major” as divorced from “significantly.”
Expressly rejecting the “small handle” definition of “Federal” by requiring that an “action” must 
be primarily “Federal” in order to be a “Major Federal action.”  For example, overwhelmingly 
state or private projects where the Federal nexus is minor (e.g., new and revised Nationwide 
Permits under the Clean Water Act).

b. Effects;

40 C.F.R. § 1508.8 should be revised to limit “direct” effects to those proximately connected to a 
project, and to clarify that “indirect” effects are necessarily limited and generally equivalent to 
“connected projects” in 40 C.F.R. § 1508.25(a)(1) (e.g., roads, construction, and other activities closely 
related to a project).  For projects intended to produce oil, gas or other hydrocarbons, the subsequent 
consumption of those products should not be considered part of “indirect” effects or “connected 
projects,” except where hydrocarbons are used to generate energy at the project site.

Recently, courts have considered whether greenhouse gas (“GHG”) emissions are within the scope of
NEPA.  In the absence of clarity in CEQ’s codified regulations, federal agencies have been left to 
interpret the scope of GHG analysis.  Agencies have often been challenged in court on the perceived 
inadequacy of their GHG analysis, causing additional delays.  The scope of GHG analysis as an
“indirect” effect should be addressed by CEQ in revised NEPA regulations to give agencies clear 
direction and to ensure consistency of interpretation.  CEQ should: 

                                                
2 See, e.g., Twp. of Ridley v. Blanchette, 421 F.Supp. 435 (E.D. Pa. 1976) (major projects are usually those with federal 
funding over $1 million, while other projects do not involve sufficiently serious effects to justify costs of completing NEPA
review documents, or have potential effects which appear to offset the costs of completing NEPA review documents).


